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amewr /ORDER

HETARY_T8E, 3uredsi & gart /
PER MAHAVIR SINGH, VP:

This appeal of assessee is arising out of the order of Dispute
Resolution Panel-I, Mumbai [in short ‘DRP’], in objection No. 70 vide
direction dated 08.12.2016. The Assessment was framed by the Asst.
Commissioner of Income Tax, Circe 14(2)(1), Mumbai (in short
‘ACIT/AQ’) for the assessment year 2012-13 vide order dated
30.01.2017 under section 143(3) read with section 144C(13) of the

Income Tax Act, 1961 (hereinafter referred to as 'Act')..
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2. The first issue in this appeal of assessee is against the order of
Assessing Officer / TPO in making adjustment to the Arms’ Length
Price in regard to income transaction pertaining to corporate
guarantee in total amounting to ¥1,20,60,000/-. For this, assessee

has raised the following ground No.3:-

"3. That the Ld. AO/TPO has erred on facts and in
law in making an addition/ adjustments of
31,20,60,000/- to the arm’s length price of the
‘international transactions’ pertaining to following

transactions on:-

a) Corporate guarantee issued on behalf of its AE
(M/s land Registration systems, Inc., (equivalent to
Approx 361 Million rupees) in connection with

sanction/ issue of a bridge Loan being availed AE.

b) Surety/ guarantee/ Indemnity on behalf of its
AE (M/s IL&FS Technologies Philippines, Inc.,
Philippines a wholly owned subsidiary of the
company) for not less than Philippine sanction/issue

of a Credit Facility being availed by AE.

c) Without prejudice, the proposed transfer pricing
adjustment made by the Ld. Assessing Officer/ TPO
by applying an incomparable rate of 2% which is
unreasonably high and unjustified based on the rate
charged by the commercial banks whose function,
asset and risk (‘FAR’) profile is significantly different
from the FAR of the appellant.”
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3. At the outset, the learned Counsel for the assessee stated that
the Assessing Officer as well as the TPO has taken the Arm’s Length
computation for performance guarantee at the rate of 2% per anum
for the for the full year but it should have been computed for the
days in which these guarantees were enforced during the period
under the proceedings. The learned Counsel stated that the Assessing
Officer as well as TPO has computed the whole of the year whereas,
the computation should have been made for the number of days in
which these guarantees were enforce during the period under the
proceedings. Secondly, he stated that the issue is covered by the
decision of Hon’ble Bombay High Court in the case of CIT vs. Everest
Kento Cylinders Ltd. (2015) 378 ITR 57 (Bom.), wherein it is held
that corporate guarantee is a international transaction and while
computing compensation for arms length price it should be
considered as international transactions. But in Everest Kento
Cylinders Ltd. (supra) Hon’ble Bombay High Court has considered the

rate at 0.5% by observing as under:-

"In the matter of guarantee commission, the
adjustment made by the TPO were based on
instances restricted to the commercial banks
providing guarantees and did not contemplate the
issue of a Corporate Guarantee. No doubt these are
contracts of guarantee, however, when they are
Commercial banks that issue bank guarantees which
are treated as the blood of commerce being easily
encashable in the event of default, and if the bank

guarantee had to be obtained from Commercial
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Banks, the higher commission could have been
justified. In the present case, it is assessee company
that is issuing Corporate Guarantee to the effect that
if the subsidiary AE does not repay loan availed of it
from ICICI, then in such event, the assessee would
make good the amount and repay the loan. The
considerations which applied for issuance of a
Corporate guarantee are distinct and separate from
that of bank guarantee and accordingly we are of the
view that commission charged cannot be called in
qguestion, in the manner TPO has done. In our view
the comparison is not as ital165.13 between like
transactions but the comparisons are between
guarantees issued by the commercial banks as
against a Corporate Guarantee issued by holding
company for the benefit of its AE, a subsidiary
company. In view of the above discussion we are of
the view that the appeal does not raise any

substantial question of law and it is dismissed. ”

4, In view of the above, we hold that this is international
transaction and accordingly, we direct the AO to recompute the ALP
by applying the rate at 0.5% on the transaction of corporate
guarantee. We direct the AO accordingly. This issue of assessee’s

appeal is partly allowed.

5. The second issue in this appeal of assessee is against the order
of the Assessing Officer and DRP making disallowance of expenses

relatable to exempt income by invoking the provisions of section 14A
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of the Act read with Rule 8D of the Rules at ¥6,28,492/-. For this,

assessee has raised the following ground No.4:

"4, That the Ld. Assessing Officer (Assessing
Officer) erred on facts and in Law in proposing
aggregate addition / adjustment of 36,28,492/- to
disallowance under section 14A read with Rule 8D
made in respect of the expenditure incurred by the
appellant in relation to income, which does not from

part of total income.

a) The Ld. Assessing Officer erred in law by not
considering the fact that the investment made by the
appellant in the shares of its subsidiary is done for
controlling purpose and commercial prudence and not

to earn exempt income.

b) The Ld. Assessing Officer erred in law by not
considering the fact that the appellant has not earned
any exempt income from the subsidiary company

during the year.”

6. At the outset, the learned Counsel for the assessee stated that
there is no exempt income earned by the assessee during the year
and no exempt income has been claimed in the return of income. The
assessee before DRP as well as before Assessing Officer claimed that
there is no exempt income earned by assessee during the year.
Once, there is no exempt income, we find that disallowance cannot
be made in view of the decision of Hon’ble Supreme Court in the case
of Maxopp Investment Ltd. vs. CIT [2018] 402 ITR 640 (SC). Hence,
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we delete the disallowance made by the Assessing Officer and DRP
under section 14A of the Act read with Rule 8D of the Rules. This

issue of assessee’s appeal is allowed.
7. In the Result, the appeal of assessee is allowed.

Order pronounced in the open court on 16.09.2021.
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